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ORDER / 3Teer

Per Rajesh Kumar, AM:

This is an appeal preferred by the assessee against the order of the Ld. Ld.
Commissioner of Income Tax (Appeals)-20, Kolkata (hereinafter referred to as the

Ld. CIT(A)”] dated 12.01.2023 for the AY 2013-14.

2. The only issue raised by the assessee is against the confirmation of penalty of
Rs. 30,43,200/- by the Ld. CIT(A) thereby upholding the order of AO wherein penalty
has been levied u/s 271 AAB of the Act.
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3. Facts in brief are that a search action was conducted u/s 132 of the Act on
11.04.2013 at the office and other business premises belonging to Asian Tea Group of
Companies, its directors and associates. During the course of search operation
undisclosed income was discovered to the tune of Rs. 304.34 lacs on account of non-
disclosed transactions. In the assessment framed u/s 143(3) dated 31.03.2016,a
penalty was charged u/s 271AAB of the Act was initiated. The AO finally imposed
the penalty @ 10% of said undisclosed income thereby levying penalty of Rs.
30,43,200/- u/s 271AAB(1)(a) of the Act.

4. In the appellate proceedings the Ld. CIT(A) affirmed the said penalty by
holding that the assessee has disclosed this income during search operation and

therefore penalty u/s 271 AAB was rightly imposed.

5. The Ld. Counsel of the assessee at the outset submitted that the penalty
imposed by the AO is bad in law, void and nullity by referring to the notice issued u/s
271AAAB of the Act dated 31.03.2016 a copy of which is filed at page 3 of the PB.
The Ld. A.R stated that the said notice has been issued in a mechanical manner
without mentioning the relevant clause under which penalty was proposed to be
levied. The Ld. Counsel for the assessee therefore prayed before the Bench that the
said notice is invalid notice and defect is not curable. The Ld. A.R stated that since the
defect goes to the root of the matter and therefore penalty order passed by the AO is
also invalid and nullity and may kindly be quashed. In defense of argument the Ld.

A R relied on the following decisions:

i) Decision of Co-ordinate Bench of Jaipur in the case of Mahaveer Prasad Agarwal vs. DCIT

in ITA No. 1218/JP/2019 dated 2.6.2022

11) Decision of Co-ordinate Bench of Indore in the case of Ashok Bhatia vs. DCIT in ITA No.
869/Ind/2018 dated 5.2.2020

1ii) Decision of Co-ordinate Bench of Kolkata in the case of Rashmi Jalan vs. ACIT in ITA
No. 326/K01/2020 dated 30.09.2020
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1v) Decision of Co-ordinate Bench of Kolkata in the case of Greenex Chemicals Pvt. Ltd. vs.

ACIT in ITA No. 657/K0l/2022 dated 16.1.2023.

The 1d. A.R therefore prayed that in view of the aforesaid orders of the Tribunal the
penalty order may kindly be quashed.

6. The Ld. D.R on the other hand relied on the order of AO by submitting that
penalty order rightly imposed after issuing show cause notice u/s 271AAB of the Act
in respect of undisclosed income found during the course of search operation. Had the
search operation not conducted on the assesse, the said income would have gone

unnoticed.

7. After hearing the rival contentions and perusing the material on record
including the notice issued u/s 271AAB dated 31.03.2016, we observe that the show
cause given in the form of notice u/s 271AAB of the Act without mentioning the
limb/clause under which the penalty is proposed to be levied is defective as it is a
mandatory requirement. In our opinion this is a substantive defect which is not
curable at all. In our considered view the said infirmity goes to the root of the matter
and renders the penalty notice as well as consequent order passed u/s 271AAB of the
Act as invalid and nullity. The Case of the assessee finds support from the several
decisions of Co-ordinate Bench as mentioned above. We therefore respectfully

following the decisions of the Co-ordinate Benches quash the penalty order as invalid.
8. In the result, the appeal of the assessee is allowed.

Order is pronounced in the open court on  31% May, 2023

Sd/- Sd/-
(Sonjoy Sarma /&< 2THT) (Rajesh Kumar/Ira1er FARN)
Judicial Member/=aT s ST Accountant Member/oi@T &I

Dated: 31% May, 2023
SB, Sr. PS
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